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l. Introduction

“We saleswomen would also like to work under a Max Havelar standard”, says Eva
Grdjic, a poorly paid sales clerk at a supermarket in Switzerland, when she is
asked for her opinion on socially responsible products. Eva Grdjic is a famous
Swiss cult comic character." Her words are relevant to the core topic of the present
contribution. ‘Adding value to the company’, ‘improvement of workplace condi-
tions, ‘good citizens’, ‘voluntary commitments” are only some of the attributes
that are associated with corporate codes of conduct and/or codes of ethics. Due
to public pressure, codes of conduct have become a crucial part in the strategy of
enterprises over the last decades in order to address the potentially abusive labour
practices by their foreign business partners. Thus, private-sector initiatives such as
codes of conduct are providing norms, values and procedures for ethical decisions
across the chain regarding social and/or environmental issues. Therefore, working
conditions in developing countries have undoubtedly improved in general and
goods are produced according to environmentally friendly standards. While codes
of conduct demonstrate efforts by enterprises to improve their working condi-
tions, for example in the supply chain, the same effect has not yet been achieved
in the relationship between employer and employee.”? From an employee’s per-
spective, codes of conduct also have a dark side. What is the problem? Codes of
conduct often contain very strict rules regarding morally correct behaviour. The
expectations of moral integrity are often very high. Employment relationships are
characterised by hierarchical structures. By concluding an employment contract,
employees subordinate themselves to the employer’s power of management. The
more and, above all, the more vague and ambiguous regulations a code of con-
duct contains, the more realistic is the possibility that employees may violate a
provision — often unintentionally. A violation of the code of conduct regularly
leads to sanctions and even dismissals. In the past years issues such as dismissal
of employees due to breach of corporate codes of conduct were in the headlines
more frequently.” Employee lawyers and trade unions are also finding more and
more problems in connection with sanctions based on codes of conduct.* Working
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standard regulation is not only a tool used in corporate
companies but also in NGO’s. Often NGO’s take an ac-
tive part in keeping the scrutiny on corporations through
public exposure. As important as raising the awareness is,
it might not always result in better codes of conduct for
the employees. NGO’s were especially criticized for refus-
ing to negotiate ameliorative codes with companies since
compromises have to be made on both sides.®

We would like to draw attention to the fact that business-
oriented companies nowadays tend to expand the expec-
tations of business conduct. Therefore, codes of conduct
often include provisions with the expectation of an overall
moral behaviour of their workers, something that is rather
common for ideological and ethically driven organisations
such as churches, political parties and non-governmental
organisations. In the same manner, the elimination of the
distinction between workplace related conduct and private
life is also problematic since it is extremely difficult to limit
those expectations to the workplace. As a result, the lines
between workplace related conduct and private life become
blurred. Furthermore, companies formulate codes of con-
duct as vaguely as possible. This appears to be problematic
regarding their legally binding character. Employees are
made redundant because of private activities that are break-
ing (too extensive) rules in the codes of conduct. Employees’
personal views, political opinions, beliefs and other are not
always consistent with employers policies or the way com-
panies present themselves to the public. Increasingly such
activities are likely to be used as justification for termination
of the employment relationship.

It emerges that codes of conduct entail the risk to create
a conflict with fundamental labour rights embodied in
the framework of the International Labour Organisation
(ILO) and in other human rights instruments and sub-
stantiated in national labour law. In view of the various
aspects of corporate codes of conduct, the present paper
aims solely to analyse the impact of codes of conduct for
duties and rights of employees in the employment relation-
ship within one company. Other issues such as corporate
liability for supply chains and business partners are not
part of our contribution.®

The codification of (stronger) moral standards for
workers in employment in the form of codes of conducts
raises many questions. What kind of behavioural require-
ments do codes of conduct impose on employees? How
are requirements controlled? We have taken a close look
at a number of codes of conduct available on the Internet
from various corporate companies. We then contrast the
behavioural requirements for employees with the so called
‘freedom’ rights of the employees as enshrined in ILO
conventions and human rights pacts. We begin our article
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with general explanations about the implementation and
control including the sanctions of corporate codes of
conduct (II). In the next section (III), specific provisions
of corporate codes of conduct are examined along with
case law from different jurisdictions. In the final part of
our study, we place the identified phenomena in the gen-
eral context of privatization of labour law. We also find a
disappearing separation between moral and legal norms. It
is well known that this development is not only evident
in labour law. With great humility, we hope to make a
modest contribution to those two important questions?
(which two?) of this time. Finally, in our conclusion (IV),
we identify major research gaps. There is still a considerable
amount of work to do for a better understanding of the
‘dark side of codes of conducts for employee rights and
ways in which to find a balance between the company’s
interests and the freedom’ rights of employees.

. Corporate codes of conduct as
part of the employment relationship

1. Definition

Over the past decades, corporate codes of conduct, respec-
tively codes of ethics, have become common tools to shape
the work environment and outline the general direction
of the firm. By definition, corporate codes of ethics and
codes of conduct are the tool used to address the need for
Corporate Social Responsibility (CSR).” Corporate codes
of conduct are voluntary sets of standards providing norms,
values and procedures for ethical decisions regarding social
and/or environmental issues.® In terms of content, codes
are usually statements about ethical conduct such as act-
ing with integrity and respecting the rights of others, but
also draft procedural rules such as the operation of dispute
resolution mechanisms in the case of violations of the pro-
visions. Even though the content of the codes is covering
a variety of topics, the codes nevertheless give direction
on how the addressees ought to act.” The management
literature sees adherence to the company’s own codes of
conduct as part of a company’s compliance policy.'

The primary difference between a code of ethics and a code
of conduct is that the former is a set of principles that influ-
ence an employee’s moral judgment while the latter is a set of
guidelines addressing employee’s actions. Code of ethics will
guide the members of the organisation to conduct business
honestly and with integrity. The core values are described
which are to be followed when making decisions. They are
meant to help employees in understanding what is right and
what is wrong. The codes are disclosed publicly and hence
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addressed to the interested parties in order to know the way
the company does business. Codes of ethics are covering a
broader level of ethics while corporate codes of conduct are
regulating how to act in specific situations.'" Despite this dis-
tinction between the two codes, they are often merged into
one document. We are noting that from this point onwards
we are in general speaking of codes of conduct (which is the
more common description of such codes).

But where is the connection between code of conducts
and labour law? Codes of conduct state what specific
expectations regarding behaviour the company has of
its employees. Often, they lay down ‘dos and ‘don’s”.
The following examples from codes of conduct indicate
that the codes are a vital element in how the employer is
able to shape the employment relationship with codes of
conduct: ‘All Axa Group directors, officers, and employees, as
well as other personnel who have the status of employees (...)
have to follow the requirements of this Code*; “The Code of
Conduct is based on the PwC Purpose and a core set of shared
values and sets out a common framework around how we
are expected to behave and to do the right thing. Knowing,
understanding and living the Codes, is a fundamental part of
who we are as PwC professionals, and what we stand for™.

Before we continue with the in-depth analysis about
how corporate codes of conduct are becoming legally-
binding we first put the focus on the drafting phase. In
this stage it is of particular importance whether there is a
right to co-determination (of employees).

2. Entitlement to the participation of
the workers representatives?

Despite the fact that the release and the definition of the
content of corporate codes of conduct is in the realm of the
company (the employer) it is possible that the addressees
are entitled to co-determination and participation.' The
ILO’s Workers' Representatives Convention (1971)% (ILO
convention 135) states in its preamble that the rights of

workers” representatives are to be protected especially.
Article 1 of the ILO Convention no. 135 therefore holds:

that workers’ representative shall enjoy effective
protection against any act prejudicial to them, in-
cluding dismissal, based on their status or activities
as workers’ representatives or on union membership
or participation in union activities, in so far as they
act in conformity with existing laws or collective
agreements or other jointly agreed arrangements.

According to Article 2 of the ILO Convention no. 135
these facilities in the undertaking are to be afforded to
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workers’ representatives as may be appropriate in order
to enable them to carry out their functions promptly and
efficiently. However, the granting of such facilities should
not impair the efficient operation of the undertaking
concerned (Article 2 section 3).

At an operational level the topic concerning the par-
ticipation of employees is addressed further in two ILO
recommendations. The ILO recommendation no. 94
concerning the consultation and co-operation between
employers and workers at the level of the undertaking is
including a number of measures to be taken by the ILO in
order to improve the work between employer and employ-
ees within the undertaking.' However, these recommen-
dations are not binding under public international law.

Opverall, a sobering conclusion has to be drawn since the
above-mentioned rights laid down in the ILO Convention
are not directly applicable. It remains in the hand of the
ratifying state to incorporate the concept of co-operation
into the respective national law.'” At the European level the
right to co-determination and participation (information
and consultation) have a foundation in law for specific
areas.'® National legislations may grant more extensive
rights. For instance, the information or consultation can
be mandatory in some countries.” The Wal-Mart* case
in Germany illustrates this issue particularly well. The
German court found that the code breached the right of
co-determination of the worker’s representative which is
governed by the provisions of the Works Constitution
Act (Betriebsverfassungsgesetz).”' The right to negotiate
specific provisions is governed in the Works Constitution
Act. In Switzerland the concept of co-operation and co-
determination is anchored in Article 6 of the regulation
no. 3 in the Labour Law Act (ArV 3%) regarding provisions
concerning the health of employees. For the present con-
tribution, the fact that rules laid down in corporate codes
can indirectly affect the issues such as health, particularly
in relation to surveillance, seems relevant. Furthermore,
in connection with ‘the call to more democracy’in corpora-
tions, the participation of employees and labour unions is
especially important in the drafting and implementation
phase of the corporate codes of conduct.

Finally, the topic of validity of the codes in multinational
corporations (compatibility with national law) has to be
addressed since national regulations regarding interna-
tional law are likely to be pertinent. Difficulties in multi-
national corporations can always arise, for instance in the
scenario where the employment contract declares foreign
law as applicable and at the same time the applicability
of national law is mandatory in nature according to the
respective national law. This principle is known as the ‘/oi
dapplication immediate™. Where the code of conduct of
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multinational groups provides behavioural rules for em-
ployees, they shall apply only where they do not conflict
with the mandatory provisions of national labour law.

3. Implementation

Codes of conduct can be implemented in two ways. Ei-
ther they form part of the employment contract itself or
they are issued unilaterally by the employer in the form
of instructions to the employees.?

In most cases the release of rules is in the employer’s
authority to issue binding instructions/directives for em-
ployees.”> With the right to issue directives, employers are
able to substantiate employee obligations, which are in an
operational connection with the company. Consequently, this
right does not comprise conduct in relation to private life.
The requirement of the functional link is at the same time
a barrier for the issue of directives. Nevertheless, exceptions
of such ‘extended” expectations of conduct are possible for
executive employees of corporate companies as long as the
operational relevance is given. The same applies to employees
of ideological organisations.* More important however is the
fact that it is not permissible to introduce new obligations
such as the different allocation of the workplace.”” In most
cases employers’ directives are not part of negotiations and
remain unilateral declarations which the employee is bound
to by signing the actual employment contract.?® Instructions
of the employer may be concluded without observing any
formal requirements. Once a code is released the company
has to communicate externally. The method of publication
is not limited to certain direct communications, but it is suf-
ficient to publish it in the annual report, audit letters which
is communicated to the outside world”

The second option is to implement the codes on a
contractual basis. Both employee and employer have
to agree to the respective codes of conduct. In order to
make the code legally binding it is required to write down
all the specific provisions in the contract itself. Usually
though, the code of conduct is declared as an integral
part of the contract. Before signing the contract, the
employee needs to have the chance to read the respective
provisions. Codes of conduct which are meant to be part
of the employment contract are general conditions which
are treated the same as provisions in general terms and
conditions. Consequently, rules developed in connection
with the interpretation of provisions in general terms
and conditions are applied.”* Consequently, unusual
provisions, which have not been explicitly pointed out
to the other party (in this case the employee) and which
are not to be expected, are invalid.”!

There is another obstacle prohibiting the implementa-
tion into the employment relationship in both scenarios.
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The aforementioned obstacle is the mandatory law laid
down in the respective labour law- such as the right of
personality and protection against dismissal. Such provi-
sions have always had priority over implemented codes of
conduct. In Swiss law, for instance, this obstacle has its
legal foundation in Article 19 and 20 of the Swiss Code
of Obligation®® in connection with Article 28 of the Civil
Code* and furthermore in connection with the employ-
ment contract Article 328 of the Code of Obligation. This
concept is wide-spread among different jurisdictions.*

4. Implied in fact doctrine
While Civil law jurisdictions typically do not require any
general doctrines of implied terms, in English common law,
the distinction is made between express and implied terms.
Itis the general rule that the content of the contract and thus
the mutual rights and obligations of the contracting parties
are determined by the terms of the contract. While the ex-
press terms are explicitly agreed upon, the implied terms are
interpreted into the contractual relationship by the court.”
Employments contracts can also have implied terms which
are not necessarily set out in writing or were agreed upon
specifically but will nevertheless form part of the contractual
relationship between employer and employee. The most com-
monly relied upon implied term, which is often referred to
when employees claim to have been constructively dismissed,
is the duty to maintain mutual trust and confidence.*®

The distinction between express and implied terms is
important since a contract can be declared as not legally-
binding. When determining whether a code of conduct
was a contract or not, the Court of Appeals for the Ninth
Circuit expressed the importance of looking at the specific
language of the code. In order to be binding, the court
ruled in the case Brinkeley v. Honeywell’ that statements in
code of conduct have to be ‘constituting promises of specific
treatment in specific situations, not merely policy statements.
As a result, the court ruled that the statement contained
in the manual, ‘Honeywell will make every effort in terms
of counseling employees whose work is unsatisfactory, . This
language was found too vague, since the term ‘make every
effor? might intend in some circumstances, that there is
still nothing that can be done to prevent termination.’®

5. Controlling compliance

Contractually agreed upon behaviour requirements or
those released in the form of an employer’s directive are
legally-binding for the parties as long they are not breaking
mandatory law. This correlates with the employee’s duty
of loyalty towards the employer which is a crucial part of
the employment law. A breach thereof is a violation of
the duties covered by the employment contract. Certain
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regulatory provisions allow companies to control compli-
ance with the code. In special areas such as banking, the
control of compliance is actually mandatory. It has to be
borne in mind that especially banks break their duty of
care if they neglect their duty to ensure compliance in
these areas. Most corporate codes are therefore addressing
the subject of internal investigations.

Corporate standards do not remain simply policy
statements. On the contrary, policies are increasingly
supported by detailed internal control mechanisms to
detect the misconduct of employees and breaches of the
codes of conduct. Very often employees are invited to
report any kind of actual or suspected violation immedi-
ately. While such provisions are necessary in some cases,
as just mentioned, anonymous reporting in particular
can create a climate of mistrust among workers. False
accusations, bias and defamation might be direct results
of such policies. There are specific auditing procedures in
order to detect breaches of the provisions.* For instance,
Microsoft is stating: ‘Where permitted by the law of your
country, your reports may be made anonymously through our
external hotline (...)". Facebook’s code of conduct states
You must cooperate fully with any investigation, but should
not investigate independently (...)™.

When approaching such internal investigations, the em-
ployer’s duty of care, protection of personality towards the
employer, and the employee’s duty of loyalty are the points
of reference. Additionally, the principles of the protection of
the privacy are relevant. Regarding the actual implementa-
tion it is fundamental to define the admissibility of the use of
spyware, video cameras as well as the surveillance of e-mail,
internet activity, telephones outside of the workplace.”? In
Swiss law for instance, the legal frame is set with Article 328
and Article 238b of the Code of Obligation and the regula-
tions of the Data Protection Act (DSG) as well as Article 26
section 1 of the directive no. 3 of the Labour Act (ArGV 3).
The surveillance and investigation of e-mails is data processing
and therefore only legal if the relevant provisions are followed.
Even though surveillances are to be announced according to
Article 4 section 1 to 4 of the Data Protection Act (DSG),
the Swiss Federal Court has stated an exception in cases of
suspicion of crimes.*” However, the extensive topic of internal
investigations entails a wide range of legal questions whose
discussion would go beyond the scope of this contribution.

6. Sanctions

As already pointed out, soft law is not as soft as it seems.
Breaches of the codes of conduct are a violation of the
duty of care and loyalty. Therefore, sanctions with the legal
foundation in the general rules of the employment law and
within the barriers of employment law are allowed. On top
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of that, corporate codes of conduct can imply sanctions on
their own. Consequently, most corporate codes of conduct
are backed up by disciplinary or even civil sanctions for
employees who do not comply with the provisions. The
sanctions are further strengthened by the reporting proce-
dure by which employees are required to report violations
of the code. Companies often provide hotlines for that
purpose.* Sanctions include disciplinary sanctions such as
fines but also dismissal as well as criminal or civil penalties.
While in most codes the enforcement lists the specific types
of sanctions, some provide for a formal procedure in case of
breaches. For instance, in the code of ethics of FIFA, an entire
section is about the definition of the parties, several rights of
the parties such as the right to be heard, the types of proof,
witnesses, standard of proof, obligations of the parties, the
costs and many other related matters. The aforementioned
code of ethics even states that the sanctioned party has to
bear the procedural costs. In case of non-compliance with
the regulations, the adjudicatory chamber will decide.”

At this point we would like to emphasize that employees
are subject to ‘private government', which means, they
are subordinate to an authority which is able to require
certain conduct and impose sanctions for not complying
over some domain of their life.* The formal and de facto
power of such private government goes far beyond what
people would normally accept from a state government.
As already said many companies steer the performance
and behaviour of their employees through guidelines and
strict rules, which on top of that contain numerous rules
on morally correct conduct. It is true that both employees
and employers have the right to terminate an employment
relationship. However, for most employees, gainful em-
ployment is the only way to earn a living for themselves
and their families. Therefore, the loss of a job often has
far-reaching consequences. This is particularly true when
adequate social insurance protection in the event of un-
employment is lacking. The fear of dismissal thus increases
employees’ dependence on employers, which strengthens
employers’ private government power.

lll. Corporate codes of conduct
in conflict with fundamental
labour rights

1. A wide range of (sometimes)
vague obligations

Often codes of conduct obtain behavioral rules that are
not limited to the workplace. We found in nearly all ex-
amined code of conducts restrictions regarding religious
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and/or political expressions and other opinions in com-
bination with social media use. As a matter of course,
bribery and all forms of corruption are also not acceptable
behaviour. Quite often codes of conduct do also ban any
form of drug and alcohol consumption at work. Bans of
romantic relationship at the workplace are part of codes
as well as the expectation to all staff for a strong diversity-
commitment and, generally speaking, moral behaviour in
all circumstances.

At first sight, the wording of provisions might sound
harmless, which impression is enhanced by the ‘voluntary
character commitment of the companies. Companies tend
to keep their corporate codes of conduct as informal as pos-
sible that is inter alia often achieved by vague formulations.
Consequently, it often remains doubtful what companies
explicitly expect of their employees. Nevertheless, as we
will see, codes of conduct have — from the perspective of
the employee- a dark side. Therefore, we will emphasize
potential conflicts between provisions in corporate codes
of conduct and basic labour rights that are anchored in
international (public) labour law. Such rights build barriers
against the employer prerogative and are important points
of reference for (national and international) labour courts
to find a fair balance between the legitimate interests of
the employer and those of the employees.

2. Relevant labour Human rights
When determining the relevant rights, the already men-
tioned ILO Workers' Representative Convention from
1971 (Convention no. 135) is of great importance.”
Furthermore, a few of the core labour standards pro-
moted by the ILO such as the trade union’s rights are laid
down in the right to Organize and Collective Bargaining
Convention (no. 98)* and the Freedom of Association
and Protection of the Right to Organize Convention
(no. 87)%. Secondly, so called freedom rights, which are
carrying validity also in the context of the employment
relationship, are of further importance. In that regard the
freedom of speech, which is embodied on the European
level in Article 10 of the European Convention of Human
Rights (ECHR), and the right to freedom of religion em-
bodied in Article 9 of the ECHR are likely to be affected.
Furthermore, the entitlement to the protection of privacy
and family life is laid down in Article 8 of the ECHR.
Finally, fundamental procedural rights that are embodied
in Article 6 of the EHCR and to be followed in employ-
ment disputes might be relevant in this context. Finally,
the freedom of association in Article 11 of the ECHR is
likely to be affected.

The rights of employees are not exempted from the
European Convention on Human Rights (ECHR) and
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the respective interpretation of the European Court of
Human Rights (ECtHR). Furthermore, the EctHR is
using other international standards, such as the European
Social Charter® or the Conventions of the ILO, which are
relevant for labour related matters.”' Even though the right
to work and employment are not specifically mentioned
in the ECHR and its respective additional protocols, the
ECtHR has assessed the breach of the convention in rela-
tion to dismissals, access to employment or freedom of as-
sociation and has developed a significant decision-making
practice.’? Particularly, the ECtHR found that the right
to respect private and family life according to Article 8 of
the ECHR extends to ‘professional or business activities’:

There appears, furthermore, to be no reason of prin-
ciple why this understanding of the notion of private
life’ should be taken to exclude activities of a profes-
sional or business nature since it is, after all, in the
course of their working lives that the majority of peo-
ple have a significant, if not the greatest, opportunity
of developing relationships with the outside world>.

Furthermore, the right to privacy at the workplace is
crucial for supervisions of phones, e-mails or internet use
of employees.* Also, the right to freedom of expression,
which is guaranteed in Article 10 of the ECHR is limiting
the grounds for dismissing employees.” As Althoffhas con-
cluded correctly, the position of employees can be strength-
ened by considering the human rights argumentation.>

3. Potential areas of conflicts

3.1. No conflict with fundamental rights: Conduct
in compliance with the law, but ...

Beginning with the rules concerning the employees’ con-
duct when it comes to handling gifts and provisions.
Such provisions, which prohibit any form of bribery, are in
no conflict with superordinate law since in most legislation
bribery is prohibited by law and there is obviously no po-
tential for any conflict between law and rules in corporate
codes of conduct. As mentioned earlier, companies have
the duty to report certain misconduct in order to perform
adequate due diligence.

Similar standards apply to the consumption of alcohol
and drugs at the workplace. However, even though the
consumption of substances or alcohol in private time
might not fall under the ambit of the codes, it might still
have negative impacts on the workplace as the following
case demonstrates. In the Colorado case of Coats v Dish
Network, LLC”, the employee Coats was dismissed after
being tested positive for marijuana during a random drug
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test at work. He informed his employer that he was a
registered medical marijuana patient in order to relieve
his painful muscle spasm caused by his quadriplegia. The
medical marijuana was only used at home and not during
working hours. Nevertheless, the employer dismissed him
on the grounds of breaching the company’s drug policy.”®
In the case McElroy c. Cambridge Community Services NHS
Trust” the employer had a policy about substance misuse
according to which it was a gross misconduct when an
employee is Tncapable of functioning effectively ar work’
However, drinking alcohol shortly before coming to work
was not banned but the employer recommended that this
should be avoided. Co-workers had smelt alcohol and Mr.
McElroy had been reported and suspended from work,
which eventually lead to a dismissal because of breaching
the policy. The investigation report found that 7obody
has had any concerns about his behavior or that he has been
acting drunk. Patients seem to consistently like him and there
have been no other negative reports about him®.

3.2. Need for sharing diversity values for all
employees — conflicts with freedom rights
Especially global enterprises are emphasizing their com-
mitment to diversity and inclusion. It is assumed, that
global firms are hereby trying to present the firm as ‘good
citizen’, making it a workplace of acceptance and respect.
In that case the code of conduct of US Bank is worth
mentioning: ‘Be who we say we are, living our core values
at all times; Act with integrity and always keep our prom-
ises; ‘Be inclusive: respect and reflect the uniqueness of our
customers, shareholders, employees etc.’; ‘Engage and develop
other to help them be their best™. In our points of view such
provisions are indeed showing the effort of firms to strive
towards forming the most moral and respectful employee.
However, as well meaning as such commitments sound,
the question remains, who is conclusively defining to what
degree employees have to respect and reflect the uniqueness
of every person. What happens to for example egoistic
employees refusing to help in engaging and developing
others to be their best?

In order the seek answers for the raised questions we
take a look at case law. In the case Fweida and others the
European Court of Human Rights (ECHR) had to deal
with the right to freedom of religion of employees on one
hand and, on the other, the right to the entitlement to
non-discriminatory service provided by the company.®
Mrs. Ladele who worked as a register general refused to
carry out the partnering of same-sex couples because it
was not reconcilable with her understanding of faith. Her
employer sanctioned Mrs. Ladele since such conduct is
not lawful according to the regulatory code of conduct
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and gender equality: ‘Dignity for AIl. The British courts
as well as the ECHR concluded that the dismissal of Mrs.
Ladele was lawful. The employer has rightfully placed a
higher importance on the client’s right to protection against
discrimination on the basis of gender than on the right to
freedom of the employee.®® The decision and consideration
are comparable to the judgment in the case of the Christian
partner-therapist MC Farlane. (Should this be McFarlane?)
He worked for the British undertaking ‘Relate’ and refused
— due to religious reasons — to counsel homosexual pairs.
His employer treated this behaviour as gross misconduct
which led to the dismissal of MC Farlane. The ECHR
considered that the United Kingdom had not violated the
discretionary power by allowing the employer to demand
non-discriminatory conduct of its employees.**

Between the employer’s claim to an employee’s commit-
ment to diversity, conflicts can also arise with freedom of
expression (Art. 10 ECHR) and freedom of association
(Art. 11 ECHR). An employee of the railway police force
in Switzerland was dismissed because of his Facebook posts
inciting against migrants and glorifying the Nazis. On
the photos, he could be clearly identified as an employee
of the railway company. In their official statement the
railway company explained, that the behaviour of the
respective employee is in conflict at least with the moral
stance of the employer. It referred to the code of conduct
according to which racial and extremist behaviour is not
tolerated.® It is not possible to predict how this case would
be assessed in the light of the ECHR. In this context, the
Redfearn v. UK case is instructive.®
the dismissal of a bus driver and member of the British
National Party because the employer feared negative reac-
tions from customers. Before the Court in Strasbourg, the
applicant complained that the dismissal disproportionately
interfered with his right to freedom of expression as well
as to freedom of assembly and association. The Court held
there had been a violation of Article 11 of the convention.
It would have been the responsibility of the authorities
to take reasonable and appropriate measures to protect
employees from dismissal on grounds of political opinion
or affiliation.”

The case concerned

3.3 The duty to be trustworthy and act with
moralintegrity - a case for the right to privacy
and beyond

Trust is another topic that is often addressed in corporate
codes. For instance, in the code of conduct of PwC, trust
is the central theme throughout the code.®® While trust is
undoubtedly the basis for a prosperous employment rela-
tionship the following cases are demonstrating that there
is a growing trend of employers relying on a breakdown
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of trust and confidence as a reason for dismissal. The case
Governing Body of Tubbenden Primary School v Sylvester®
is analyzing the question under what circumstances an
employer can rely upon a breakdown in trust and con-
fidence. Ms. Sylvester was dismissed for reasons relating
to her friendship with a former colleague who had been
arrested for alleged possession of indecent images of
children. The friendship was maintained discreetly. In
the first place the concern had been raised about their
friendship, but nothing further happened. However,
nine months later, Ms. Sylvester was dismissed on the
grounds of loss of trust and confidence. The Employ-
ment Tribunal concluded that the dismissal was unfair
because of the way the employer dealt with this issue.
The employee was never warned that the friendship with
this colleague could threaten her job.

Based on the analysis of the corporate codes we like
to draw attention to the companies’ aim to proclaim a
diverse and inclusive workplace and therefore expect an
overall moral behaviour of their employees. The already
mentioned provision in Google’s codes of conduct ‘don’t
be evil is getting to the heart of the issue. Who defines
what behaviour is evil? Does being an evil person puts the
job at risk? Is an employee who is for instance insulting
another employee already ‘evil enough’ in order to break
a provision expecting overall moral conduct? In a similar
manner UBS is stating in its code of conduct as follows:
‘We do what is right. We don’t just ask ourselves whether
what were doing is legal, but whether it fits with our three
UBS Behaviors: Integrity, collaboration and challenge™.
In addition, it remains unclear what specific conduct
might not fit with all those three behaviours. In the code
of conduct of Honeywell, employees are required ‘2o be
a positive influence in the development of others” . In our
opinion, what is understood of a ‘positive influence is
primarily not mentioning any kind of specific conduct
where a positive influence should result. Furthermore, it
is not limited to the workplace. The mentioned provision
is too vague in order to tell which kind of development
should be positively influenced. We could exaggerate and
say employees are required to help their colleagues living
a healthier lifestyle, give advice in relationship problems
or help them looking after children. All these examples
are likely to improve someone’s life. However, vague
provisions, such as the mentioned, cannot form a legally
binding obligation.

Even though such questions are meant to be provoca-
tive, they nevertheless need to be flagged up. We further
stress the fact that employees should not impose vague
and ambiguous provisions. In our opinion, they cannot
serve as the grounds for dismissals and we take the view
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that dismissals based because an employee has been ‘evil’
or not collaborative enough is erroneous and wrong.

The following cases clearly demonstrate that dismissals
based on private activities of employees which might be
‘not the right thing to do’ or according to the code con-
sidered as ‘evil’ or simply putting the reputation of the
company at risk are reality for employees indeed. In Pay v.
Lancashire Probation Service”?, the employer dismissed Mr.
Pay after he learnt about his off-duty activities. Mr. Pay was
selling ‘Bondage Domination and Sado-Masochism’ equip-
ment on the internet and was also dancing half-naked
in private clubs. In another case, Lawrence v Secretary of
State for Justice’?, Mrs. Lawrence was dismissed because
of posting sexually graphic images and videos of herself
on the internet.

The the cases of Mr. Pay and Mrs. Lawrence have one
thing in common: they were dismissed because of private
activities conflicting with workplace policies. We therefore
conclude that an employer’s decision whether a breach of
the code was undoubtedly in relation with the workplace
or not, remains extremely difficult. This is foremost due to
the more and more extensive codes which are illustrated
in the following examples. Nestlé states in the chapter
concerning the ‘outside directorships and other outside activi-
ties’ that ‘We take pride in Nestlé’s reputation and consider
Nestlé’s best interests also in our outside engagements and
activities. Outside of Nestlé, no activities shall be pursued if
such activities will interfere with the employee’s responsibilities
for Nestlé, or if they create risks for Nestlé's reputation or if
they in any other way conflict with the interests of Nestlé”*.
However, not only the extended obligations influence the
decision but the fear of reputation damage depending on
the private activities. Even if codes of conduct explicitly
mention (in contrast to vague provisions) that outside
engagements and activities have to be in line with a com-
pany’s moral code, it does not change anything about the
fact that behavioural requirements need to be in relation
to the workplace.

The above-mentioned cases and examples illustrate the
area of conflict between behavioural duties based on code
of conducts and fundamental freedoms, and in particular
the right to the protection of private life.

3.4. The ban on relationships of love at the
workplace —an aspect of employees’ dignity
(andthe right to privacy)

The subject of romantic relationships is addressed in
corporate codes quite often. If, according to Google’s
code, romantic relationships are ‘creating an actual or
apparent conflict, it may require changes to work arrange-
ments or even the termination of employment of either or
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both individuals involved”. While Google’s provisions
might lead to the termination of either or even both
employees, a romantic relationship for Facebook’s em-
ployees is (only) to be disclosed: ‘However, if a potentially
conflicting relationship, romantic or otherwise, involves
two employees in a direct reporting relationship, in the
same chain of command, or otherwise creates an actual or
apparent conflict of interest, the employees must disclose
the relationship to Human Resources”. As these practical
examples demonstrate, the subject of romantic relation-
ships can have far-reaching consequences.

In the well-known case of Wal-Mart in Germany, ro-
mantic relationships between employees were forbidden
according to the newly introduced code of conduct”.
The German employees of Walmart were given a code
of conduct attached to their paycheck. Among other
required conducts, the employees had to refrain from in-
timate relationships with other employees. Furthermore,
the guidelines required employees to inform Walmart
via telephone hotline if they suspect violations. The
Local Labour Court of Wuppertal ruled that the code
of conduct violated the German Constitution and Ger-
man Labour Laws. The clause regulating the love life of
the employees was judged to violate the personal rights
of the employees, in particular the personal freedom
guaranteed in Article 1 paragraph 1 (1) and Article 2
paragraph 1 (2) of the Basic Law (Grundgesetz). The
judgment was later affirmed by the Labour court of
Appeal Diisseldorf. The court found that an employer is
not allowed to force its workers to adhere to a strict code
of conduct forbidding inter alia love affairs and sexually
suggestive conversations.”® Furthermore, according to
the German law, rules regarding employee’s personal
lives have to be mutually agreed upon between employ-
ees and employers.”” Generally, the principles concern-
ing the right to issue instructions are applicable.® It is
therefore admissible to release directives in order to deal
with tensions evoked by romantic relationship between
co-workers, which are eventually affecting the conduct,
and the performance at workplace. At the same time,
it is allowed to request a collegial interaction among
employees in relationships and the restraint of verbal
or physical interactions clearly in connection with the
romantic relationship.®’ The lawfulness of a duty to dis-
close a relationship with a co-worker is on the other hand
primarily concerning data privacy. Therefore, it is rel-
evant whether an adequate relation to the workplace can
be established.® Finally, the question remains whether
the fact of a relationship between co-workers constitutes
admissible grounds for termination or whether such a
motive for dismissal is wrongful.
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3.5 The obligation to report breaches of

codes of conduct —another privacy problem

The next section relates to provisions that form the frame-
work for reporting misconduct of other employees. While
in some companies the employees are (only) encouraged to
report behaviour inconsistent with any policies set forth in
the codes of conduct®, in other companies’ persons bound
by the codes shall immediately report any potential breach
of it.* Noteworthy is the wording in the latter case where
employees ‘shall report any potential breach’, which creates
the impression of a command rather than a voluntary op-
tion. Facebook is going even a step further stating: ‘(...)
In addition, your failure to report a known violation of law
or company policy by someone else may result in disciplin-
ary action for employees and/or termination of employment/
your relationship with Facebook. While it is important
to provide points of contact where employees are able to
report actual misconduct, it is at the same time a very
sensitive matter to require a report of potential breach
without appealing to respect the principle of good faith.
Provisions which are basically forcing employees to report
actual or suspected breaches of the codes of co-workers
are another threat to undermine employees’ rights. It is
creating an atmosphere of permanent fear, mistrust and
has the potential for false accusations.

Where codes are regulating whistleblowing, it is crucial
to remember that from a legal standpoint the implementa-
tion of corporate codes of conduct for global companies is
not without some issues. We would like to draw the atten-
tion to the incongruence especially between US-American
and European perspectives on human rights. In Europe
the protection of the privacy of workers is constituted in
human dignity law, work law and data protection laws.®
Especially in France it was found that the US corporations’
codes are unenforceable for both the codes’” anonymous
whistleblowing provisions and procedures concerning
the reporting such allegations overseas to the US com-
panies’ home offices. In contrast, US firms consider the
anonymous whistleblowing as a benign way to encourage
employees to report improper activity.”’ In France, the idea
of anonymous whistleblower is perceived as an invitation
to abuse and slander co-workers or to identify someone
maliciously.®

3.6 Conflict on freedom of Opinion

Under circumstances, the expression of political, religious
or other views can be problematic for employees. This
has become especially true with the rise of social media.
The use of social media is therefore an often-addressed
topic in codes. Considering the various aspects of social
media usage, dismissal based on such grounds is quite
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challenging for the courts. On top of that, some jobs
do require the usage of social media as the employer is
encouraging the use of such tools for work purposes.
However, the lines between private and professional use
are undoubtedly blurred, not least because of devices
such as ‘work’-phones provided by the employer. It is
therefore extremely sensitive and dismissals for social
media activity should only be viewed as lawful on limited
occasions. Mantouvalou has argued that employers should
not have the right to censor the moral or political views
and preferences of their employees even if the business is
thereby harmed.® For example, FIFA’s code of conduct
recognizes that team members utilize social media as ve-
hicles for self-expression. However, ‘any content that FIFA
team members post on social media, even when speaking in
a private capacity, must be consistent with how FIFA expects
them to present themselves™. Assessing the above provision
FIFA, workers have to adhere to this policy even when
they are expressing their opinions on social media outside
of work. The lines between workplace and private life are
in danger of fading out.

The following cases are demonstrating how the right to
express views and opinions (in private life) is endangered
due to alleged breaches of social media usage policies.
Recently, a cheerleader was dismissed for posting a photo
of herself in lingerie on her Instagram page.”’ Another
employee working for a care home was dismissed because
of a photo and video on Facebook from a music night for
the residents. On the specific photo a resident with Down’s
syndrome was clearly visible and tagged on the picture.”?
In this regard, the most important question is whether
social media posts are covered by the right to private life
which is guaranteed by Article 8(1) of the ECHR. As
Mantouvalou has established employment constructions
(i.e. codes of conduct) cannot reduce private social life in
the workplace to zero.”

That the expression of personal opinions is likely to
affect the employment relationship, is demonstrated in
the following cases. A presenter for Maori Television was
instructed by his employer not to participate in protest
meetings against the Forsehore and Seabead Bill, as she
was the ‘recognizable face of Maori Television’. However,
the Employment Relations Authority found that the
restriction of the political engagement of the employee
was unfair.”* Even distasteful speech can be protected ac-
cording to the High Court in England (Smith v Trafford
Housing Trust”). The claimant, a practicing Christian, was
housing manager for the defendant trust. He posted on
his Facebook page an article ‘Gay Church “Marriages” set
to Go Abead’ and left the comment ‘an equality too far’
According to his employer, the post breached his code of
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conduct and Equal Opportunities Policy. The employee
had to face disciplinary sanctions. However, he was not
dismissed but had to work in a non-managerial posi-
tion.”® In the judgement Brigg ] concludes that he could
not envisage how the claimant’s ‘moderate expression of
his particular views about gay marriage in church, on his
personal Facebook wall at a weekend out of working hours,
could sensibly lead any reasonable reader to think the worst
of the Trust for having employed him as a manager’. Judge
Brigg J is further noting that the claimant had not been
promoting religious views partly because his Facebook
page was inherently non-work-related and also because the
page was not a medium for the claimant used to ‘thrust
his views upon his work colleagues, in the sense in which a
promotional e-mail sent to all their addresses might fairly be
regarded’. 'This case from the English High Court is ad-
dressing two very important factors. Firstly, the missing
relation to work was emphasized strongly. Consequently,
the employer cannot claim a loss of reputation as a stan-
dard argument. Secondly, the Facebook page was the
employee’s personal one without any indication that he
is employed by the trust.

Just recently, Australian rugby star Israel Folau was
dismissed because of a breach of the code of conduct for
what was considered to be a homophobic post on social
media.”” The imaged post states that ‘drunks, homosexuals,
adulterers, liars, fornicators, thieves, atheists and idolaters,”
reading underneath, ‘hell awaits you’*®. Mr. Folau had been
warned about his social media activity. Rugby Australia’s
code of conduct states in the section for players: Treat
everyone equally, fairly and with dignity regardless of gender
or gender identity, sexual orientation, ethnicity, cultural or
religious background, age or disability. Any form of bully-
ing, harassment or discrimination has no place in Rugby”.
While this provision is specifically linked to the workplace
(‘has no place in Rugby’), the relation to the workplace is
not emphasized in particular in the following provision:
‘Use Social Media appropriately. By all means share your
positive experiences of Rugby but do not use Social Media as
a means to breach any of the expectations and requirements
of you as a player contained in this Code or in any Union,
club or competition rules and regulation."”. Despite the
discriminatory content of the post of Mr Folau on Insta-
gram, it is questionable whether the dismissal is unlawful
and whether damages have to be awarded. The specific
post on the social media platform'* does not refer to his
employer nor is there any other relation to Rugby Sport.
The case is emphasizing again how the lines between work-
place behavior and private life are blurred and endanger
fundamental rights such as in the present case the right to
freedom of speech. In the case of Mr. Folau, the provision
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in the code of conduct of Rugby Australia addresses the
use of social media. Specifically linking the use of Social
Media to Australia Rugby, seems quite important to
recognize. However, it is stated further: ‘Do not otherwise
act in a way that may adversely affect or reflect on, or bring
you, your team, club, Rugby Body or Rugby into disrepute or
discredit’. Considering the above-mentioned conclusions
from Judge Briggs ] in Smith v Trafford Housing Trust it is
also relevant for the case of Mr. Folau that his Instagram
post did not mention Rugby Australia. Nevertheless, there
are some differences. Of particular importance is the fact
that as an athlete, Mr. Folau’s working hours might differ
significantly. From that it follows that the nature of Mr.
Folau’s work blurs the lines between work and private life
to a greater extent than a nine-to-five-job. It further needs
to be considered that an athlete is often a famous person,
reaching hundreds if not thousands of people via Social
Media. Any company might not want to be associated with
the employee’s personal views if consequences are expected.
However, in our opinion only in cases of serious breaches
of the codes, should more weight be attached them.

4. The extension of employee
obligations and its limits

Codes of conducts contain rules on proper behavior
and sometimes interfere with highly personal beliefs of
employees. The spread of rigid rules of behavior in codes
of conduct is part of the general trend towards legaliza-
tion of moral duties. Churches and other companies that
primarily pursue idealistic purposes have always had the
right that employees fully identify with the ethos of the
company and behave accordingly. A lack of compliance
with the moral views and beliefs of the church can serve as
grounds for redundancy.'® In a couple of leading cases the
European Court of Human Rights (ECtHR) had to deal
with the limitations imposed by the European Convention
on Human Rights (ECHR) to the dismissal of non-clergy
church employees.'® Recently, the European Court of
Justice in Luxembourg (EC]) had to deal with the question
to what extent the ‘right’ religious attitude constitutes an
‘essential occupational requirement’ within the meaning
of the relevant EU-Directive 2000/78.!% Both the Euro-
pean Court of Human Rights and the European Court of
Justice have shown that even church employers and other
companies with primarily ideological purposes have to
respect certain freedoms and the privacy of employees.'*
However, the courts may take the special characteristics of
the enterprise into account when weighing up the diverg-
ing interests. We will not go into these cases any further
here. Nevertheless, we doubt that the privileges granted
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to employers in non-commercial companies also apply to
ordinary companies.

Since the employment contract itself is an agreement
between employer and employee, it could be argued that
the employees’ rights have been waived voluntarily.'
However, this argument neglects the hierarchical position
of employees and even more importantly, that codes of
conduct are often not part of a negotiation between equal
parties.'” In fact, for the majority of people turning down
a job offer is not a realistic option. Vague and ambiguous
wording in codes are unnoticeably covering the private
sphere of employees.!”® It is obvious that the desire to ex-
tend the employees’ obligations is often stronger than the
respect of employees’ private lives. Private activities often
serve as grounds for sanctions such as dismissals, especially
if the conduct is not in alignhment with the companies’
views. Consequently, the question arises whether ‘evi/*"
employees are in danger of being made redundant even
though their work performance is unobjectionable. An ex-
ample is the following provision: Be who we say we are, liv-
ing our core values at all times: Be inclusive-respect and reflect
the uniqueness of our consumers, shareholders, employees etc.:
Engage and develop other to help them be their best°. Such
provisions with no obvious link to the workplace (‘az all
times’) certainly have the potential to serves as ground for
dismissals based on private activities of employees. While
itis certainly necessary to impose values and duties for the
benefit of the company, it cannot remain in the managerial
prerogative to dismiss employees based on their private
activities, thoughts, interests, political inclinations and so
on.""" Based on such considerations it seems acceptable
in this context to speak of overly extended obligations in
conflict with fundamental rights of employees. To put it
concisely, there is a need for stronger protection against
unfair dismissal when it is based on vague provisions in
codes of conduct.

IV. Conclusion

Based on the abovementioned key legal observations
we conclude that despite the positive aspects of corpo-
rate codes of conduct in order to, for example, prevent
unlawful behaviour, they potentially pose a great threat
for fundamental rights. It remains in the managerial pre-
rogative alone to decide what the obligations should be
and the extent to which they are imposed on employees.
As Sobczac stated correctly, companies are increasingly
showing their desire to go beyond the sphere of eco-
nomics."? This privatisation of labour standards within
companies is posing a risk as it could lead to a weakening
of workers’ rights."? Furthermore, it could lead to a lack
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of knowledge or understanding that employment rights
have been infringed or other significant factors such as
the lack of resources to hire a lawyer and maybe the most
important, the fear of retaliation by the employer." The
take-it-or-leave-it situation for employees and the hier-
archical structure are a weak aspect of the employment
relationship. As we have pointed out, corporate codes of
conduct are in most cases unilateral declarations and not
negotiable. Most employers are naturally interested in
imposing extensive loyalty obligations on their employees.
It is obvious that even though the employment contract
is concluded under private law, the employee remains the
weaker party. Therefore, Article 8 of the ECHR is protect-
ing the right to respect the private and family lives which
is also including the workplace. Regulations concerning
employees’ conduct in their private lives are therefore
generally not in compliance with Article 8. By stating the
company’s values and expectations in such codifications,
one should expect clear and unambiguous provisions
which are limited to conduct at the workplace. However,
based on the assessment of the examined corporate codes
of conduct, this assumption cannot be confirmed. Often
provisions are short, vague and unclear in their wording
and furthermore include conduct which cannot be clearly

linked to the workplace. If not impeded, they are inter-
vening and limiting fundamental rights since it remains
entirely under the control of the employer. This darker
side of the codes is revealed when analyzing their provi-
sions in the light of fundamental rights. As we have seen,
it is common practice to dismiss employees for immoral
conduct (e.g. Pay v. Lancashire Probation Service'") or their
political activities which employers might not endorse.
Because of the existing hierarchy between the parties, the
authors are hereby stressing the importance of clear and
unambiguous provisions which do not leave room to in-
clude other conduct without any relation to the workplace.
The importance of a fair and respectful code is necessary in
order to ensure the respect of worker’s fundamental rights.
Lastly, many questions remain unanswered. While in this
article the focus was put on the effect of codes of conduct
mainly in one direction, it would be of interest to analyze
the situation where the employer is breaching the code.
How is such a situation handled within the company? — If
for instance the employer breaches its own Code by ‘doing
evil'—say in the area of environmental damage—is there
any way to hold the organization and its management ac-
countable? In order to adequately answer these questions,
further research is required.
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